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The Honorable Michael Chertoff

Office of the Secretary 

Department of Homeland Security 

Attn:  NAC 1-2037

Washington, DC  20528

Re:  Docket #DHS-2006-0030 Minimum Standards for Driver’s Licenses and Identification Cards Acceptable by Federal Agencies for Federal Purposes

Dear Secretary Chertoff:

The proposed rule is poorly and sloppily written and, despite the Department of Homeland Security’s (DHS) characterization of the rule as comprehensive and complex, the rule is neither comprehensive nor complex, but rather incomprehensible and convoluted. There are specific rule provisions that are wholly unintelligible, incomplete and confusing.  Examining the rule Analysis and Evaluation to glean DHS rationale for the proposal serves merely to confound States’ efforts to acquire an administratively workable understanding of the rule.  The rule, Analysis and Evaluation are inconsistent, internally and collectively, in crucial areas.  Given the multiple matters left unresolved by the rule and the fluid nature of the process, States are unable to ascertain which of the conflicting interpretative versions advanced by DHS will appear in the final rule.  In short, the rule lacks the specificity necessary for States to implement effectively the REAL ID Act. The State of Maine is frustrated and disappointed that after the passage of 659 days (May 11, 2005 when the REAL ID Act of 2005 became law to March 1, 2007 when DHS released the proposed rule), the proposal offered is incomprehensible, convoluted, incomplete and confusing.


There are at least two subjects addressed by the rule where DHS has exceeded its authority under the REAL ID Act.  The first is the requirement that a State’s comprehensive security plan address “Reasonable administrative, technical and physical safeguards to protect the security, confidentiality, and integrity of … personal information stored and maintained in DMV … information systems” pursuant to Section 37.41 (b)(iii).  In addition, Section 37.33(b), which is designed to implement the Act’s requirement that States provide electronic access of motor vehicle database information to each other, mandates that interstate access must be “in a manner approved by DHS …”.  Since the rule does not describe, even in general terms, what the approval is based upon, States are left to guess at the conditions.  Interstate motor vehicle database exchange and the connectivity therefore is of utmost importance to States and the conditions upon which approval will be based need to be specified in the rule and not provided by some yet to be developed guideline issued by DHS after the rule has become final.  What is clear, however (despite the apparent belief of DHS, founded on the curious and amusing exercise of construing the Act and its legislative history otherwise) is that one of the criteria for such approval may not be privacy requirements.  The REAL ID Act does not authorize DHS to promulgate privacy requirements for State controlled databases or data exchange necessary to implement the statute and, therefore, all such references must be excised from the rule.


The second instance where DHS has exceeded the authority granted by the Act concerns the breadth of the background check provisions resulting primarily from the expansive definition of “covered employees”.  DHS is without authority to extend the background check beyond employees who “manufacture or produce” credentials as it has done by the definition of covered employees. DHS’s latitudinous interpretation of the statute and legislative history is entertaining, but simply cannot support including individuals “who have the ability to affect the recording of any information required to be verified” as covered employees in Section 37.3, and, therefore, needs to be struck from the definition.


Section 37.3 should not be modified to expand the definition of official purpose as the definition replicates the statutory definition.


The requirement that a person produce documents showing the SSN pursuant to Section 37.11(e)(1) should be eliminated because it creates another administrative burden without enhancing the personal identification process.


Section 37.11(f) needs to be changed to require that a person’s principal residence be within the jurisdiction issuing the credential with discretion for the States to grant exemptions in accordance with exception processing.  Since there are no reliable and efficient means by which to verify address of personal residence, verification should neither be a requirement nor subject to exception processing.


The requirement of Section 37.11(h) to file quarterly reports concerning exception processing should be changed to mandate reports annually as part of the certification procedure.


Section 37.13 should be modified to create an exception for persons born before 1945 with a licensing history of at least 10 years from the source document verification requirements.  This exemption should be specifically provided in the rule and not subject to a State’s written exception process.


The last sentence of Section 37.17(e)(2) should be excised as it is meaningless surplusage.  


The requirement that the bar code include all name changes pursuant to Section 37.19(b) is unrealistic and ridiculous.

Section 37.23 needs to be clarified regarding changes to source information preventing a person from renewing a credential remotely.  This guidance may be provided by defining the term “source information” or describing the specific information that may be changed which will not prevent a remote renewal, ie: height and weight.  Requiring in-person renewals because of address changes will effectively preclude many persons from using the remote renewal process, resulting in inconvenience and increased burdens on the States to provide personal service.  Therefore, a change of address should not prevent a person from renewing a credential remotely.  In addition, Section 37.23(2) needs to be changed to require in-person renewals and recapture of a digital image once every sixteen years, irrespective of whether a State issues a two, four, six, or eight year credential.


Section 37.41(b)(2)(9) obligates States to develop procedures to revoke credentials fraudulently issued by another state.  A state is without legal authority to revoke or suspend a credential issued by another state.  Furthermore, this requirement conflicts with the congressionally authorized Driver License Compact, which establishes a reciprocal process governing suspension of driver’s licenses.  Therefore, the requirement to revoke needs to be excised from the provision. 


Section 37.45, which mandates background checks, provides the best illustration of DHS’s sloppy drafting, inadequate deliberation and superficial knowledge of State personnel practices resulting in a provision that, as discussed previously, exceeds its statutory authority, and which is incomprehensible, convoluted, incomplete and confusing. Moreover, this rule provision is a particularly invasive intrusion on State autonomy to decide the qualifications and conditions of persons within its employ, which is a fundamental attribute of State sovereignty.  Section 37.45(c), the provision instructing the States to notify persons of unfavorable checks and provide them appeal rights, which may grant rights non-existent pursuant to State law, is especially demeaning, insulting and offensive.  


The rule variously attempts to subject “covered employees”, “prospective employees”, and “applicants” to the criminal history record check, yet “covered employee” is the lone defined phrase.  The term “applicant” is used by TSA in the hazardous materials regulation because it accurately describes individuals seeking a hazardous material endorsement on their CDL.  In the employment context, the customary usage of the phrase “applicant” refers to a person seeking a job and existing employees are not labeled applicants unless, of course, they are applying for new positions.  Since existing employees are not applicants, it’s entirely reasonable for labor organizations and permanent State employees not covered by collective bargaining agreements to argue that, at the very least, non-probationary employees fall outside the scope of the disqualification provisions.  Use of the phrases “applicant” and “application” in the rule governing interim disqualifying criminal offenses poses another more practical problem.  The time periods within which interim disqualifying offenses may be used to prevent an “applicant” from being employed in a position subject to the background check is “within the seven years preceding the date of application” and when “the applicant was released from incarceration for the crime within the five years preceding the date of application”.  The obvious problem is that existing employees would have been considered applicants on the date they filed the application for the position in which they are currently employed, which may be well outside the temporal period described for interim disqualifying offenses.  The terms “applicant” and “date of application” work well for TSA in the hazardous materials endorsement area, but not in the context of the REAL ID Act. 


While the offenses enumerated as permanently disqualifying are certainly serious criminal offenses, the lack of either a grandfathering provision or some type of waiver process may result in treating existing employees in a fundamentally unfair manner.


The point to this discussion is to establish the need for flexibility and discretion lodged in the States to deal with both categories of disqualifying offenses and to grandfather existing permanent employees from the background check.  Specifically, the rule should be changed to grandfather existing permanent employees from the criminal history background check requirement, and States should be given discretion to hire persons convicted for either type of disqualifying offenses given their individual circumstances.  


Another astounding feature of the background check mandate is that not only do convictions (a term which is not defined) prevent “applicants” from working in “covered” positions but the mere indictment for a referenced offense renders a person “disqualified until the want or warrant is released”.  As written, the provision is devoid of meaning since indictments are not released but dismissed. It’s obvious the drafter failed to copy the provision as it appears in the hazardous materials rule.  49 C.F.R. §1572.103(c) states “An applicant who is wanted, or under indictment … for a [disqualifying offense] is disqualified until the want or warrant is released or the indictment is dismissed”.  Despite “inartful” drafting, DHS’s intent is clear:  a person charged with, but not convicted, of a disqualifying offense may not work as a covered employee.  Most people think, for some inexplicable reason, that people charged with crimes, even felonies, are presumed innocent until proven guilty.  What is that adage about grand juries and ham sandwiches?

Section 37.45(b)(1)(iv) “appears” to go even further by requiring the State to determine the disposition of an arrest for a disqualified offense when the fingerprint-based check discloses an arrest.  I wrote “appears”, because the provision is silent as to whether a State may employ a person in a covered position who is arrested for a disqualifying offense, but obligates the State to determine its “disposition”.  Given that DHS has described the databases States are required to check as “authoritative Federal databases” and given the presumption of innocence and the irrefutable fact that not all persons arrested are convicted, why not give the employee the benefit and conclude the absence of a conviction in such circumstances.  


Section 37.45(b)(1)(iv) is substantively different from the hazardous materials regulation upon which it is based.  That regulation requires TSA to notify the applicant for a hazardous materials endorsement of an arrest for a disqualifying offense, but not a disposition, was disclosed by the background check, including instructions to the applicant on how to clear the disposition, and obligating the applicant to supply “written proof” within 60 days that the arrest did not result in a conviction. A similar provision should appear in the rule with any inconsistent language deleted.  


Section 37.45(b)(2) requires States to conduct “a financial history check on all covered employees in a manner consistent with the Fair Credit Reporting Act” for informational purposes. While DHS recognizes the credit check is not part of the hazardous materials endorsement requirements, it “believes it is warranted in the instant case because employees with severe financial difficulties might be more susceptible to bribery” and, therefore, States should be required to consider it “because it provides” a fuller picture of an employee.  Despite its Hobbesian view of motor vehicle employees, DHS advises that a “questionable financial history [is] not a Federal disqualifier”.  This is the reason why, apparently, DHS does not propose standards constituting an adverse financial history and because “many DMVs” already conduct financial history checks.  The provision should be removed from the rule. 


Section 37.55 (e) requires the Governor of the State to certify State compliance with the REAL ID Act.   For those jurisdictions in which the public official responsible for credential issuance is not within the Executive branch, it seems to make sense for that official to be responsible for filing the certification of compliance.


Both sections 37.59 and 37.61 are devoid of notice and time requirements imposed on DHS certification determinations as well as basic procedural protections for the States.  There should be a specific requirement in the rule that obligates DHS to send written notice to the State that it intends to exercise its authority pursuant to 37.59(a) at least 30 days prior to any inspection or interview. DHS should be required to provide written notice of its preliminary noncompliance determination. See §37.59(b).  The State should be given 30 business days, not calendar days, from receipt of the written preliminary determination to respond.  In addition, notice of a final DHS determination of noncompliance should be in writing and not be effective for 30 business days following receipt of the determination by the State.  Furthermore, the rule should contain a specific provision that automatically stays the effect of a DHS determination of noncompliance when a State formally seeks judicial review, and, if the DHS determination is upheld following final judicial review, then it should become effective 30 business days following the decision, unless the court orders otherwise.


The rule and not yet published guidelines should describe with particularity what constitutes a non-match for the required verification of source documents.


The limitation to acceptance of foreign passports with a U.S. Visa or I-94 form affixed excludes two classes of individuals, lawfully present, from the ability to submit an acceptable document establishing lawful presence. The first class includes non-immigrants granted admission pursuant to the Visa Waiver Program (VWP), who may need at least an identification card while visiting the country.  The other class is comprised of Canadians who enter the country without obtaining a visa. This second restriction will result in the denial of a REAL ID Act compliant driver’s license to a Canadian national, employed by a Maine business entity, which must for very sound business reasons, require the employee to obtain a Maine driver’s license.


Finally, although the rule is silent on this point, there should be no prohibition on persons simultaneously holding both an identification card and a driver’s license, especially in circumstances where the license is suspended or revoked.







Respectfully Submitted,
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Matthew Dunlap







Secretary of State






State of Maine
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